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BEDFORD WASTE SERVI CES CORP.
Petition for General Rate | ncrease
Order Setting Rates after Hearing

ORDER NO 23, 388

January 7, 2000

APPEARANCES: Charles F. Cleary, Esq. and Stephen P. St.
Cyr for Bedford Waste Services Corp., Philip B. Taub, Esq. and

WIlliam Wnn for Bedford 3 Corners Omers' Association, Inc.; Edward
J. Com skey, Ill, pro se; and Donald M Kreis, Esq. for the Staff of
t he New Hanmpshire Public Utilities Comm ssion.
| . PROCEDURAL HI STORY

On June 7, 1999, Bedford Waste Services Corporation
("Bedford") filed with the New Hanpshire Public Utilities Conm ssion
a petition seeking a 34 percent increase in permanent rates, a
proposal that would increase Bedford' s annual revenue by $12,727.00
or $163.00 annually for each of the sewer utility's 78 custoners.
The Conmm ssi on suspended the proposed rates and conducted a duly
noti ced prehearing conference on July 8, 1999. At the prehearing
conference, the Comm ssion granted requests for intervention filed by
M. Edward J. Com skey, 111, M. WIliam Wnn on behalf of Bedford 3

Corners Omers' Association, Inc. ("Omers' Association") and M.

Philip B. Taub.!?

1

M. Taub later clarified that he al so appears on behal f of
t he Owmners' Association, of which he is president.
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The Commi ssion thereafter established a procedural
schedul e to govern the remai nder of the proceeding. The Staff of the
Conmi ssion submtted prefiled testinmony of Utility Analyst Steven E.
Mul | en and Engi neer Douglas W Brogan. The Conmm ssion al so received
prefiled testinmony from M. Com skey and M. Taub. The parties net
for a settlenment conference on Septenber 9, 1999. The Conmi ssion
conducted a hearing on Septenber 23, 1999 at which Bedford and Staff
jointly submtted a Stipulation and Settlement Agreenent intended to
resolve all outstanding issues in the proceeding. The Intervenors
are not parties to the agreenment and, at hearing, presented evidence
in support of their position that the Conm ssion should not adopt the
proposed settl enment.

Pursuant to a schedul e established at the hearing, on
Cct ober 4, 1999, Bedford filed responses to several record requests
that were made at the hearing and, on October 12, 1999, the
Commi ssion received witten comments fromthe Owmers' Associ ation,
M. Com skey and M. Donald W Morgan, a Bedford ratepayer who
attended the hearing. The Conm ssion thereafter determ ned that
Bedford's responses to the record requests were inadequate because
its principal, M. Robert LaMontagne, had failed to provide personal
responses. The Comm ssion determ ned that the concerns raised
by the intervenors were sufficiently well-founded to require

M. LalMontagne to appear before the Conm ssion to testify
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regardi ng the subject matter of the record requests.
Accordi ngly, the Conmm ssion reopened the record and conduct ed
an additional hearing on Novenber 2, 1999 at which M.
LaMont agne testified at the express direction of the
Comm ssion. At the Novenber 2 hearing, the Comm ssion invited
Bedford to submt additional evidence by Novenber 10
concerning certain representations made to potentia
homebuyers in the subdivision served by the Conpany and
devel oped by M. LaMontagne. On Novenber 12, 1999 Bedford
filed a docunent it characterized as an "additional response”

to the issues raised at the Novenber 2 hearing.

1. POSITIONS OF THE PARTI ES AND STAFF

A. Bedf ord WAste Services Corporation and Staff

The stipulation and settlenment agreenent entered into by
Bedf ord and the Conm ssion Staff proposes a resolution of all issues
in the rate case, and is summrized as foll ows:

Bedford and Staff agreed to setting the Conpany's
permanent rates at $548. 84 per annum payable quarterly at the rate
of $137.21, conpared to the present rates of $480.12 annually or
$120. 03 per quarter. These rates are based on a revenue requirenment
of $42,809, a 14.31 percent increase over the revenue requirenent
approved by the Conm ssion in 1995. Because the Conpany is al nost

entirely debt-financed at the annual rate of 8 percent, an 8 percent
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cost of capital was agreed upon by Staff and the Conpany.

Bedford and Staff agreed to certain adjustnments in the
Conpany's test year expenses, specifically: an adjustnment of ($452)
to normalize test year revenue to reflect the actual number of the
Conpany's custoners; an adjustnment of $(2,200) to reflect
di sal | owance of expenses relating to the process of |ocating septic
t anks, necessitated by the Conpany's failure to keep proper records
at the time of the tanks' installation; an adjustnment of ($736) to
refl ect disallowance of suns paid to repair clogged baffles, an
expense properly charged to the individual ratepayers involved; an
adj ustment of ($2,333) to reflect (1) disallowance of |abor charges
relating to | ocating septic tanks in preparation for punping them an
expense that is non-recurring because of the tank | ocation effort
di sal |l owed as an expense per above (2) normalizing the expense of
tank punping to reflect the Conpany's plan to punp 39 tanks per year
and (3) anortizing certain non-recurring costs incurred in the test
year over the anticipated 25-year life of the septic tanks; an
adj ustment of $1,326 to reflect the Conpany's plan to punmp 39 tanks
per year rather than the 30 punped in the test year; an adjustnment of
($720) to normalize the nunber of filters the Conpany expects to
purchase annually; and an adjustment of $1,554 to reflect the
Conmpany's 1999 managenent agreement with St. Cyr & Associates and to

reflect certain costs related to billing services.
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The agreenent further provides for no recovery of any tax
expenses on the ground that Bedford is a Subchapter S Corporation
and, as such, incurs no direct tax liability.

Bedford and Staff further agreed that the Conpany's debt
is reflected in two $100, 000 demand notes, payable to the sole
shar ehol der and bearing the dates of Decenber 31, 1995 and Decenber
31, 1996; that during the test year, the Conpany began maki ng
repaynments of principal and interest that would result in the debt
being retired after 15 years; that a repaynent period of 20 years,
provi ding for two annual debt paynments (principal and interest) of
$9,737.14, is in the best interests of the ratepayers because it
i nproves the Conpany's cash flow and provides for an appropriate
anortization of the debt obligations; that the Conpany will, within
ten days of the Comm ssion's adoption of this agreenment, cause a new
prom ssory note, duly executed by the Conpany and its | ender and
reflecting the new terns described herein, to be filed with the
Comm ssi on; and that, upon the filing of such prom ssory note, the
Company will be deenmed to be in conpliance with any obligation under
RSA 366:3 to seek the Comm ssion's approval for changes in its
contractual obligation to its | ender.

Bedford's failure to devel op continuing property records
as required by PUC 706.06 is al so addressed in the agreenent.

Bedford and Staff agreed that the Conpany will pronptly devel op such
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continuing property records, that Staff will provide reasonable
assi stance to the Conpany in devel opi ng such records and that the
Conpany will certify to the Comm ssion in witing, no |l ess than six
nonths fromthe date of the Conm ssion's order in this proceeding,
that the Conpany is in conpliance with the requirenent to nmaintain
continuing property records.

Bedford al so responded to the Intervenors’ conplaint about
m srepresentation in the devel oper’s offering statenent. The Conpany
argued that any reference in offering statenents to the effect that a
reserve m ght be established for the sewer system was inadvertent.
Bedford al so argued that the inclusion in sone copies of the offering
statenment of a budget showing a reserve were qualified by a clause
advi sing potential honebuyers that the system m ght be organized as a
public utility, subject to the jurisdiction of the PUC, which would
determne its rates.

B. | nt ervenors

The intervenors expressed concerns about the Conpany's
expenses that are simlar to those that were originally raised by
Staff. Accordingly, the intervenors indicated their agreenent with
t he revenue adjustnments contained in the settlenent agreenent.

Addi tionally, M. Com skey contends that when the Conm ssion entered
its final order in the Conpany's 1995 rate case the Commi ssi on

i nappropriately shortened the useful lives of Bedford' s punping
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equi pnent and | each fields. Accordingly, M. Com skey proposes an
adj ustnment in Bedford' s depreciation expense to reflect what he
regards as nore appropriate useful lives for these assets.

The intervenors' central concerns, however, relate to the
formati on and capitalization of the utility. Bedford' s president and
sol e sharehol der is Robert C. LaMontagne, who is also the builder of
t he subdi vision serviced by Bedford. 1t is the contention of the
intervenors that the $192,725.00 presently being carried on Bedford's
book as debt should be recharacterized as a Contribution in Aid of
Construction. They take that position because the debt, evidenced by
two $100, 000 prom ssory notes, is owed by Bedford to M. LalMontagne.
The intervenors believe that M. LaMontagne has al ready recovered the
entire cost of the utility's capital assets when he sold the hones in
t he subdivision to their buyers and that, by continuing to include
t he outstanding debt in Bedford's rate base, M. LaMntagne is
attempting through his wholly-owned sewer utility to recover tw ce on
the sanme investnent. Further, even assumng the legitimcy of the
debt, the intervenors contend that (1) the second of the two
prom ssory notes - the one bearing the date of Decenber 31, 1996 -
was never filed with the Conm ssion, never approved by the Conm ssion
pursuant to RSA 366:3 and that recovery on the note should be
di sal | owed on these bases. As did Staff, the intervenors note that

t he Conpany has been nmaki ng paynents on both notes on ternms that are
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i nconsistent with their express terns.

A related issue raised by the intervenors involves certain
representations made by M. LaMontagne to the ratepayers at the tine
t hey purchased their honmes in the subdivision. According to the
intervenors, the offering statenent they received from LaMont agne
i ndi cated that the homeowners' sewer paynents would capitalize a
reserve fund of $21,500 per year for the purpose of replacing |each
fields and that such a reserve fund would come into existence
regardl ess of whether M. LalMntagne turned the sewer system over to
the Owners' Association or formed a sewer utility subject to rate-
setting and other regulation by the Comm ssion. The intervenors
assert that statenments nade to the buyers by M. LaMontagne's rea
estate agent further led themto believe that such a reserve fund
woul d come into existence. The intervenors also contend that M.
LaMont agne continued to represent to honmebuyers that he m ght turn
the sewer systemover to the Owmers' Association well after he had
opted for creation of a regulated utility, obtained a franchise from
t he Comm ssion for that purpose and instituted the previous rate case
decided in 1995. For these reasons, the intervenors ask the
Comm ssion to inpose a reserve fund on Bedford w thout increasing
rates for that purpose.

I11. COVM SSI ON ANALYSI S

We have reviewed the stipulation and settl enent agreenent
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entered into by Staff and Bedford and we have determ ned that the
operations and mai nt enance expense adjustnents contai ned therein are
just and reasonable. In particular, we agree that it would be
i nappropriate to charge Bedford ratepayers for the cost of tank
| ocati on when the reason for this expense is the utility's prior
failure to keep adequate records dating fromthe point at which the
tanks were first placed into the ground. 1In that regard, we also
adopt the portion of the agreenent committing Bedford to devel op the
requi site Continuing Property Records within six nonths of the entry
of this order.

When Bedford was before us in 1995 for its initial rate
case, the devel opnment served by this sewer utility was still inits
bui | di ng phase and there were only 12 custonmers actually receiving
service. See Bedford Waste Services Corp., 80 NH PUC 501, 502
(1995). Based upon the record before us in 1995, we deened it an
appropriate use of our resources and that of the utility to approve
rates at that time with the expectation that the Conpany woul d
bal ance contri buted and non-contri buted plant such that the anmpunt in
rate base would justify the revenue requirement when all 78 custoners
were on line. 1d. at 503. The proposed agreenent now before us, and
the record devel oped in the instant proceedi ng, suggest that the
antici pat ed bal ance between contri buted and non-contri buted plant has

been mai ntained. The basis for the proposed rate increase is higher
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operating expenses. W believe these increases are reasonabl e,
particul arly because they enable the Conpany to enpl oy professional
managenent and to provide for a nore appropriate |evel of annual tank
punpi ng and technical oversight in the interest of the systems
longtermviability. In that regard, we share Staff's concern about
the lack of long-term property records and will hold the Conpany to
its agreenent to correct this deficiency within six nonths. W are
al so satisfied that any failure by the Conpany to obtain Comm ssion
approval for changes in its financing arrangenents is cured by
Bedford' s agreenment to take the necessary steps to reconfigure its
repaynent plan to provide for a 20-year repaynent period on its
presently outstandi ng debt. W therefore stress that we will hold
the Conpany to that aspect of the agreenent.

The nost significant issue raised by this proceeding
concerns the argument advanced by the intervenors that we should
attach serious consequences to m srepresentations that the
intervenors contend were nmade to both the Comm ssion and to
rat epayers at the time they purchased their hones in the Bedford
subdi vi sion. The record adduced at the Septenmber 29, 1999 hearing
was i nconclusive. However, at a further hearing on this issue on
November 2, 1999, M. LaMontagne testified that he was not aware of
preci sely when the fornmal offering statenment provided to prospective

honeowners was anended to reflect that Bedford would i ndeed be a



DW 99- 051 -11-
utility subject to PUC regul ation and ratesetting. Counsel to M.
LaMont agne, al though not testifying under oath, indicated that the
rel evant anmendnents to the offering statenent were made "just after
August 1995," i.e., follow ng the issuance of Order No. 21,769
(August 1, 1995), in which we approved the initial rates to be
charged by Bedford. At the hearing preceding the issuance of that
order, Bedford was represented by the sane attorney, who was asked by
Comm ssi oner Gei ger whether "the custonmers within this devel opnent
[were] famliar with the fact that there is going to be an assessnent
made for sewer charges in the future?" Counsel's reply: "Absol utely.
From the very begi nning, they have been provided with witten
mat erials, and they have tal ked with brokers and nmy clients about the
rates to be set by the Public Utilities Comm ssion." (Enphasis
added.) It is obvious, then, that the representation made to us in
1995 was not correct and that, as of the hearing in June 1995,
potential honebuyers were still being furnished with an inaccurate
of fering statenment even though we determ ned on Decenber 6, 1994 that
Bedf ord should receive a franchise to operate a utility subject to
our jurisdiction. See Bedford Three Corners Waste Corp., 79 NH PUC

674 (1994).2

2

Subsequent to its incorporation and franchise petition, the
Conmpany anended its articles of incorporation to adopt its
present nanme. See Bedford Three Corners Waste Corp., 80 NH PUC
26 (1995).
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Moreover, in its supplenmental filing of Novenber 12, 1999,
Bedf ord concedes that it is "clear" that on "sone occasions" its rea
estate broker "erroneously distributed a 1994 proposed budget which
descri bed charges based on a honmeowner associ ation owned system"”
This is consistent with other record evidence - nanely, the offering
statenment furnished to intervenor Edward J. Com skey, 11, which
appears in the present record as Exhibit 19. M. Com skey testified
that he received this docunent in late June or early July of 1995.
Exhi bit 19 discloses that the sewage system serving the subdivision
woul d be owned and operated "either” by "a public utility regul ated
by the PUC, or by the [honeowners'] Association" and that, in the
fornmer case, rates "will be determ ned exclusively by the PUC. "
Appended to Exhibit 19, with no indication given that it mght not be
applicable in the event of PUC regul ation, was a "projected sewer
budget"” reflecting a total of $35,000, of which $21, 500 was
desi gnated for "reserve replacenent of |leach fields.” Based on this
evidence, we find that, as of the date of our previous decision on
August 1, 1995, the Conpany had, through its affiliates, failed to
clearly advise potential homebuyers and ratepayers that the sewer
system woul d not be turned over to the honeowners' association and
t hus opened the door to confusion as to whether it would be operated
So as to set aside $21,500 per year as a reserve fund for repl acenent

of leach fields. To the extent that Bedford seeks to place
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responsibility for these m srepresentations on the real estate agent
who mar keted the hones, we discern no relevance. OCbviously, the rea
estate agent was acting on behalf of the seller.

However, we are not a court of general jurisdiction with
broad powers to redress every wong that m ght cone to our attention.
The offering statenent at issue is a requirenment of the Land Sal es
Full Disclosure Act. See RSA 356-A:6. Under the Act, the Attorney
Ceneral has plenary authority to investigate allegations of false,
deceptive or m sl eading advertising in connection with real estate
sales in New Hampshire. See RSA 356-A:10. Further, the Act
specifically creates a civil remedy for persons who have been damaged
by a material m srepresentation in connection with an offering
statement. See RSA 356-A:14. The Conm ssion is obviously not part
of this regulatory schene.

Nevert hel ess, the Comm ssion does have both the authority
to exert "general supervision of all public utilities” in the state,
RSA 374:3, as well as the "duty . . . to keep informed" as to al
facets of the utilities' operation, RSA 374:4. Qur ability to
exerci se our supervisory authority and discharge our duty to keep
informed is obviously and thoroughly thwarted when utilities
appearing before us provide us with information that they either know
to be false or have not thoroughly investigated. |In this instance,

if the Conmm ssion had been provided with accurate information in 1995
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as to the adequacy of disclosures to ratepayers and potenti al
rat epayers, it mght have then been in a position to avert the
probl em we now confront: ratepayers who reasonably believe they were
m sled as to how their sewer paynents woul d be used.

I n these circunstances, we deem it appropriate to invoke
our authority under RSA 374:10 to require Bedford to maintain a
depreci ati on account, into which the Conpany shall place any revenues
in excess of (1) operation and mai ntenance expenses and (2) interest
and repaynment of principal payable in accordance with the revised
payment schedul e described in the previous paragraph, until further
order of the Comm ssion. Further, these funds shall be utilized
exclusively for such purposes as are described in RSA 374:11, and we
order that the Conpany shall pay no dividends pursuant to RSA 374:12
wi t hout the express consent of the Conm ssion. Although such a step
is unusual, and sonething of a departure fromtraditional ratenmaking
principles, in these unique circunstances it has the salutary effect
of putting in place sonmething approximting the |leach field
repl acenent fund that honebuyers were told they would be funding with

part of their sewer paynents.?3

3

Inits statenent filed subsequent to the Novenber 2 hearing,
Bedf ord proposed that M. LalMontagne unilaterally contribute
$10, 000 to be deposited in such a reserve fund. W find this
offer to be |laudable in the circunmstances and encourage M.
LaMont agne to make good on it.
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Of related significance is the intevenors' vigorously
asserted contention that M. LaMntagne has already recovered the
full cost of Bedford's plant-in-service when he sold the units in the
subdi vi si on and, therefore, that we should recharacterize any debt
owed by Bedford to M. LaMontagne as a contribution in aid of
construction ("ClAC') and exclude the sumfromrate base. It is
axiomatic that if a utility or its owner has already recovered the
cost of the plant it has placed in service, the utility cannot
recover the sanme costs again through rates. See Eastnman Sewer
Conmpany, 77 NH 93, 98-99 (1992), rehearing denied, 77 NH PUC 180
(1992), affirnmed by Appeal of Eastman Sewer Co., 138 N.H 221, 224
(1994); see also Mountain High Water and Gas Sales, Inc., 76 NH PUC
415, 417-18 (1991) (noting that, "[a]s a matter of public policy, we
will not permt utilities to profit unjustly frominconsistent
statenments concerning their assets made to the IRS and us").

However, we cannot adopt the intervenors' position.

Bedf ord has made a prima facie show ng through the copies of the two
prom ssory notes it has submtted and through the testinmony of its
manager who prepared rate schedul es indicating that Bedford has
incurred debt in the anobunt asserted. Thereafter, M. LalMontagne
personal | y appeared at our direction and testified under oath that he
has | oaned noney to Bedford in the amount of $200,000. To contravene

t hese factual assertions, the intervenors point only to the
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ci rcunst ances surroundi ng the devel opnent of the subdivision and the
creation of the utility, specifically the fact that the putative
| ender is both the subdivision's devel oper and the utility's sole
sharehol der. The intervenors also note that the Comm ssion is not in
possessi on of docunentation, acquired through an audit or otherw se,
concl usively denonstrating that M. LaMontagne is not seeking to
recover as debt what is actually CIAC. In essence, the intervenors
ask us to find that M. LaMntagne has deceived the Comm ssion and
therefore the Conpany's custonmers. We have carefully reviewed the
entire record and find no evidence that any subterfuge has taken
pl ace.

As reflected in our 1994 order granting the utility

franchi se, LaMontagne Buil ders received approval fromthe Bedford
Pl anni ng Board for the subdivision on June 6, 1994. See Bedford
Three Corners Waste Corp., 79 NH PUC at 674. That, presumably, is
the earliest date upon which M. LaMontagne and his buil di ng conpany
coul d have begun constructing the subdivision and depreciating for
i ncome tax purposes any capital investnment associated with the
project. Approxinmately one year later, on June 29, 1995, Mark Nayl or
of the Comm ssion's Finance Departnent testified in support of an
agreenent Staff had reached (and that we ultinmtely adopted)
concerning the Conpany's initial rates. See Transcript of June 29,

1995 in Docket No. DR 95-008 at 11. Explaining the basis for this



DW 99- 051 -17-
agreenent to the Conm ssion, M. Naylor testified that M. LaMontagne
"has elected to treat sone portion of his construction of the system
as contributed ClAC, " that "$100,000 is being taken as a note by M.
LaMont agne, " and, accordingly, "the rate base of the utility is made
up of that $100, 000 and an all owance for working capital.” Id. at
13-14 (also noting that future devel opnent would involve an
addi tional $100, 000 note and additional CIAC). The legitimcy of
this debt was not placed in dispute during the 1995 proceedi ng, and
it is apparent that Staff found no reason to question the |ine drawn
bet ween ClI AC and debt.

These factual circunstances stand in contrast to that
presented in Eastnman Sewer, in which a sewer utility began providing
service in 1974 and then, after having had the opportunity to
depreciate its investnment for tax purposes for some 15 years wi thout
any Conmm ssion review of its books and records, sought in 1990 to
treat 30 percent of its investnent as includable in rate base. See
East man Sewer, 77 NH PUC at 94-95. W stress this point because,
al t hough Eastman Sewer articul ates an ironclad |egal rule concerning

the role of CIAC in ratesetting, we cannot apply it here in rote
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fashion to draw the factual inference requested by the intervenors.?
Further, we can and do take adm nistrative notice of M. Naylor's
testinmony in the 1995 proceedi ngs in support of our factual
determ nation that there has been no double recovery here of the sort
precl uded by Eastman Sewer.

Viewed in the |ight nost favorable to the intervenors,
the record here shows only that sone ratepayers received inconsistent
information as to the status of the sewer system There is nothing
of record that permts us to determ ne that the ratepayers are being
call ed upon to pay twice for M. LaMontagne's investnent in the
utility, once through the purchase price of the honmes and again in
rates. Accordingly, we are unable to agree with the intervenors that
we shoul d order Bedford to place into the reserve fund suns that
woul d otherwi se go toward debt repaynent.

Finally, we take up the question of rate case expenses.

The Stipul ation and Settl enent Agreenent calls for Bedford to submt

4

The facts in Muwuntain High are even nore distinguishable from
t he instance case. |In Muuntain H gh, we credited record
evidence that a water utility and its owners engaged in a
"subterfuge" by placing the word "mai ntenance” on bills
rendered to custoners - and thereafter ceased efforts to becone
a regulated utility, billed ratepayers not sinply for
mai nt enance expenses but also for capital costs, and expensed
the costs of constructing the utility against the proceeds from
the sale of the condom niuns serviced by the utility. See
Mount ain High, 76 NH PUC at 418. No such evi dence appears in
this record.
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its rate case expenses to the Conmm ssion for recovery. W place the
parties on notice that, because Bedford's inconplete and evasive
responses to the record requests made at the initial hearing nade it
necessary for us to conduct an additional hearing, we will not permt
t he Conpany to recover expenses associated with the second hearing.

Based upon the foregoing, it is hereby

ORDERED, that the Stipulation and Settl enment Agreenent
entered into by Bedford and Staff is APPROVED, subject to the
addi tional conditions enunerated herein; and it is

FURTHER ORDERED, that Bedford submt a properly revised
tariff with the Comm ssion within 14 days of the date of this order
in accordance with PUC 1603.05; and it is

FURTHER ORDERED, that Bedford shall, within 10 days of the
date of this order, file with the Conm ssion a copy of a duly
executed prom ssory note to reflect the revised debt repaynent
schedul e contained in the Stipulation and Settl ement Agreenent; and
it is

FURTHER ORDERED, that Bedford shall, w thin six nonths of
the date of this order, certify to the Conmission in witing that it
is in full conpliance with the requirenment in PUC 706.06 that it

mai ntai n continuing property records.
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By order of the Public Utilities Comm ssion of New

Hanmpshire this seventh day of January, 2000.

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas G Cetz
Executive Director and Secretary



